LEGAL BRIEFS

Recommendations to Maintain Independent Contractor Status
By Stephen A. DiTullio, Dewitt, Ross & Stevens, s.c.

In recent years, numerous federal and
state
governmental
agencies
have
increased their audit activity regarding the
potential misclassification of individuals
as independent contractors. For veterinary
practices that classify relief veterinarians as
independent contractors or otherwise utilize
independent contractors, this increased risk
of audits raises many potential risks and
concerns.

Be very careful with language used in a
contract. Do not refer to wage or salary, but
rather a payment; do not refer to an employee
handbook; refrain from language, policies, or
terms that appear to be employment-like; do
not include language indicating that the IC
relationship can end due to job misconduct
or poor performance, rather, simply state the
right for either party to end the IC relationship
with a set notice period.

As such, it is important to understand that
there are numerous laws facing your practice
in this area and numerous different tests
administered by various federal and state
governmental agencies to determine whether a
person should be classified as an independent
contractor, rather than an employee. Among
the governmental entities concerned with
this issue are the IRS, DOR, DWD (both the
Unemployment Compensation and Worker’s
Compensation Divisions), DOL and the EEOC.
To assist veterinary practices in this complex
and important area, the following list of
recommendations has been prepared to
help increase the likelihood of maintaining
Independent Contractor classification. While
the particular circumstances of a specific
business always need to be considered, the
following guidelines can be a first step toward
proper classification of workers.

The ICs should determine where and how to
accomplish a job. Direction and control are
still key factors reviewed by auditors in all
areas of governmental regulation. The key
point is that if a veterinary practice closely
supervises or sets work requirements (such
as hours, days, specific ways to carry out the
project, etc.) for a relief veterinarian or other
contract individual, it is much more likely to
result in a finding of employment status. It
is preferred if the days, hours and related

Use written contracts. For some government
agencies, the use of a written contract is a
requirement in their analysis and applicable
tests. In other government agency tests, while
not a requirement, it can be very helpful to tip
the balance in favor of holding that a worker
is an Independent Contractor (“IC”) and not
an employee.
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issues are negotiated, rather than dictated by
the practice.
Hire incorporated ICs or LLCs. Incorporated
ICs or LLCs are much less likely to be viewed
as employees compared with sole proprietors
who are running unincorporated one-person
operations.
Contract with multi-customer entities. If an IC
has numerous customers, rather than relying
exclusively or primarily on one customer, it
furthers the argument that he/she is an IC.
Require invoices for payment. Do not pay ICs
on a weekly, bimonthly or monthly basis on the
same schedule as your employees. Instead,
require an invoice for payment and then make
a payment as your practice would with any
other outside vendor.
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