LEGAL BRIEFS

Is Travel Time or Seminar Attendance Time Compensable?
By Stephen A. DiTullio, DeWitt, Ross and Stevens S.C.
Your hourly non-exempt employee asks you
if she can attend a seminar where she will
not be performing any productive work on a
Saturday (which is a non-working day for her)
addressing an issue that is directly related
to her current position? Is the veterinary
practice responsible for paying for her time
at the seminar? What about her travel time
to and from the seminar? What if the time
at the seminar results in her having logged
more than 40 hours for the week -- must she
be paid overtime? Must the employer pay for
mileage reimbursement?
It might surprise you that the answers to the
first three questions are all a definite yes,
while the answer to the fourth question is no,
but you probably should do so. This article
will set forth the straightforward rules on the
compensability of seminar attendance time
under federal and state law, and discuss the
more complicated rules on the compensability
of travel time under federal and state law.
Time that an hourly non-exempt employee
spends at seminars, training sessions,
meetings and/or lectures is not compensable
as “hours worked” under federal and
Wisconsin law if all of the following elements
are met:
1) Attendance is outside of the employee’s
regular working hours;
2) Attendance is voluntary;
3) The seminar, training session, meeting
or lecture is not directly related to the
employee’s job; and
4) The employee does not perform any
productive work during the seminar,
training session, meeting or lecture.
If any of these four are not satisfied, then the
time is considered to be compensable and
the employer must compensate the employee.
In the above example, because the employee
volunteered to attend on a non-working day
and would not be doing any productive work
at the seminar, those three elements are met.
However, since the seminar is directly related
to her job, the employer must pay for the time
that she is in attendance -- even though the
employer did not even ask the employee to
attend. Again, the key point is that if any of
the four elements in the above list is missing,
then it is compensable time.
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Moreover, if the time is compensable, then
it counts as part of the hours worked during
that respective week. If this is a six hour
seminar on a Saturday, and the employee has
already worked 40 hours between Monday
and Friday, the employer will be required to
pay for the employee’s attendance at the
seminar as six hours of overtime pay (time
and one-half). An employer is not required to
pay for miscellaneous expenses such as hotel
stay, admission to conference, or meals while
the employee is attending a seminar, training
session, meeting or lecture. However, many
employers do so because such attendance
can benefit an employer. It is a recommended
business practice to adopt a written policy
setting and annual cap on such expenses.
Similarly, if the travel time to the seminar
for an hourly non-exempt employee is more
than the normal commute for the employee,
the travel time would be compensable as
well. Most travel time must be paid for hourly
non-exempt employees. It is allowable to pay
travel time at a discounted rate of not less
than minimum wage, but the employee must
be specifically informed of this in advance -and best practice is to put it in writing. Also,
all travel time hours must be counted toward
the 40 hour threshold for overtime. As such,
the employer will need to make a calculation
to determine the hourly rate of pay since this
will now be a blended rate if the employer is
paying two different rates.

Because federal law and Wisconsin law are
not completely consistent regarding the
compensability of travel time, this is a rather
complicated area of the law. In regard to
travel away from a home community, the
federal rule is that travel away from home is
“hours worked” and therefore compensable
if it occurs during the time that an employee
regularly works both on working days and
non-working days. The federal rule does not
consider travel time to be “hours worked”
if they are outside of regular working hours.
Thus, if an hourly non-exempt employee
regularly works Monday through Friday from
9:00 a.m. to 5:00 p.m., and is travelling back
from a seminar on a Saturday after 9:00 a.m.
but before 5:00 p.m., those travel time hours
are compensable. In contrast, the state of
Wisconsin views travel time as compensable
even if it is outside the normal working hours.
As such, as Wisconsin employers, veterinary
practices in Wisconsin would need to pay
for all travel time regardless of whether it
was during or outside normal working hours,
despite the federal rule indicating otherwise.
An employer is not absolutely required
by federal or Wisconsin law to reimburse
employees for mileage driven for work at
the IRS established rate. However, most
employers do so because it is generally
viewed that approved travel benefits the
business. Therefore, if an employee uses
his or her own car, it is fairly standard to
reimburse the employee for mileage driven.
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